Law, Its Origin

have assumed such magnitude unless it were sup-
ported by some great underlying truth, and if the
explanation should not afford a reconciliation be-
tween this theory of law and the views I have
adopted, those views would be open to a doubt
more serious than any I have as yet encountered.

We must turn to the historical origin of this doc-
trine, which, as I have said, first appeared among
the philosophic jurists of Rome. While the territory
of Rome was confined within its Italian limits,
justice was administered in her courts according
to the customs of the city, in which there was a
large element of technicality. This did not prevent
the doing of substantial justice, for these technicali-
ties and peculiarities inhered in the customs and
thus entered into the contemplations of individuals
in their dealings with each other. But with the
expansion of Roman dominion and the enlargement
of commerce came a great influx of provincials and
foreigners, and extensive dealings between them and
the native citizens. In any litigations arising out
of such dealings it would have been gross injustice
to apply the peculiar civil law of the city. Any
person, whether he be called judge, referee, arbitra-
tor, or by whatever name, whose office it is to settle
disputes between others, must of necessity base his
decision upon what he deems the parties fairly, and
therefore probably, expected from each other, and
in this task, when the dispute is between citizens of
different States having many different customs, he
seeks to find customs and ways which are common
to men without regard to their particular nation-